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Matrket volatility may lead brokers to issue margin calls' to investors—i.e., demands of cash or
additional collateral from investors trading on margin. Investors may feel such margin calls are
unjustified or may disagree with a lender’s valuation of collateral in their account. Lenders may also
unilaterally seize and liquidate investor collateral to meet the margin call, often with little or no notice
to the investor. This memo addresses some of the most pressing questions being asked by investors
and other margin traders in this volatile trading environment.
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The mechanics of a margin call are relatively simple. Investors borrow money from brokers
to leverage market positions and use the investments as collateral. Investors generally agree to
maintain a certain “margin” of equity in the account. When investor equity decreases due to changes
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in collateral value, brokers may issue margin calls to increase the investor’s equity to meet the margin
requirements.

Most margin agreements spell out when and how margin calls can be made, and if the collateral
at issue is liquid enough that value is easily determined. In such cases, disputes are unlikely to arise.
But for investors trading on margin using less liquid collateral, a broker’s decision to issue a margin
call or liquidate an account is often fiercely contested.

This memo analyzes key legal issues surrounding such margin calls and forced liquidations,
and provides answers to investors’ most pressing questions.
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1) When can a broker make a margin call?

A broker can make a margin call when the debt to collateral value ratio drops below a certain
threshold. The New York Stock Exchange and Financial Industry Regulatory Authority (“FINRA”)
require investors to keep at least 25% of the total value of their securities as margin.”> But many
brokerage firms require more margin, with requirements varying based on the liquidity of collateral.’

The circumstances under which a broker can make a margin call are often laid out in the
margin agreement signed between the parties.* The language, however, can be very general. One
typical agreement provides:

[Investor]| further agree[s] that [it] will at all times without notice or demand from
[broker] maintain and keep [investor’s] account fully margined and protected in
accordance with [broker’s] requirements and that [broker] will be kept secure by
[investor| against fluctuations of the market price of the [securities and commodities]
in [investor’s] account.

In case of [investor’s| failure to maintain with [broker]| at all times such margin as
[broker] may deem adequate for [broket’s|] protection, [broker] may, without prior
demand or notice to [investor], Sell and/or Purchase such [securities and commodities]
as [broker] may consider necessary to fully protect [investot’s] account.’

This kind of broad language can lead to disputes about how to value the collateral for purposes of a
margin call. This is particularly true when the collateral is relatively illiquid, like equity in privately-
held companies, structured credit, options, other derivatives or real estate.’ To determine whether a
margin call is valid, courts will first look to the contract and, if that is inconclusive, to the intent of the
parties and their course of conduct.’

Courts may review the margin call decision for good faith,” as a broker is not permitted to intentionally
manipulate the value of the collateral so that it can seize it for itself or obtain more collateral than it is
entitled to have.” Where a failure to act in good faith is alleged, courts look to factors such as:

(1) whether the broker made successive margin calls over a short petiod of time,"

(2) whether there was any market justification for such repeated calls,"
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(3) whether there were third party marks or appraisals or other market indicators showing that
the broker undervalued the collateral for the purposes of the margin call,”

(4) whether the broker had a conflict of interest in valuing the collateral,” and,

(5) the broket’s overarching motive in making the margin call."*

Where a broker fails to abide by the governing agreement, an investor can challenge the margin
call as invalid and potentially obtain damages. While there is relatively limited case law in this area, it
still provides helpful guidance:

In one seminal New York case, an investor sued its broker for making “grossly
excessive” margin calls in bad faith.”” The broker sought summary judgment, but
the court allowed the case to go to a jury, explaining there was a dispute about whether
the broker made the margin call in bad faith. The court relied on evidence that
the broker made the margin calls not based on an objective valuation of the collateral,
but based on “rumors” that the fund may become insolvent and the bank’s desire to
be “conservative” to protect its own interests. The court observed that the broker’s
decision to issue multiple, large margin calls in a short period of time further supported
a finding of bad faith.

In another New York case,' the court found the investor adequately alleged that
Citibank breached a margin agreement by failing to use good faith in
determining the value of the collateral. There, the investor alleged that “there was
no reasonable or good faith basis for continuously reducing asset marks” because there
was “little trading” and “very little, if any, downward market movement.””” The fund
also alleged that “other third-party marks . .. came back higher” than Citibank’s marks,
and that Citibank’s margin calls were driven by panic in the market, not by an objective
valuation of the collateral.'

A third New York court™ held that a broker did not make an improper margin call
because it had complied with the parties’ agreement. The agreement stated that
“in the event of a challenge by hedge fund to a collateral demand, bank as valuation
agent was required to seek four mid-market quotations from market makers and
calculate exposure based on the average of those quotations.”” Because the agreement
did not require the bank to independently corroborate those quotations, its alleged
failure to do so was not a breach of contract or the covenant of good faith and fair
dealing as a matter of law. Thus, where a contract is specific about what a broker has
to do to value the collateral, its failure to take additional steps will likely not be deemed
a breach of contract or actionable bad faith.

In a leading bankruptcy case,” the court sustained a breach of contract claim alleging
that the broker wrongly triggered the margin call by “misrepresenting the
existence of, or overstating the Margin Deficit and . . . ascribing an overly
depressed Market Value to the Subordinated Notes.”  In addition, the investor
alleged “[t]o the extent Lehman maintains that . . . it is a ‘generally recognized source’
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as a market maker with respect to the Subordinated Notes, Lehman failed to . . . act in
good faith, without conflicts of interest, and in a commercially reasonable manner.””

e In another recent dispute, an investor pledged mortgaged backed securities as
collateral, and argued that the broker was required to obtain a third party appraisal
before it could make a margin call under the margin agreement.”* The broker
argued that it was permitted to liquidate based on its own, unilateral valuation of the
collateral as a matter of law. The court rejected the broker’s argument and held that
the question of whether the broker breached the agreement was for a jury to decide.

In addition to the requirement that the margin call be made in good faith and in accordance
with the terms of the margin agreement, there may be additional federal or state level regulations or
emergency measures that could affect the obligations brokers, banks and other financial institutions
have to their clients.

2) Does my broker have the right to suddenly change margin requirements?

It depends on the contract between the investor and the broker. In some contracts, investors
negotiate for a specific margin requirement,” as well as the specific terms under which a broker can
raise the required margin. If a broker unilaterally alters that agreed-upon margin requirement, it could
give rise to a breach of contract claim.” Investors may also be able to seek relief if the contract
requires the broker to act in a commercially reasonable manner or in good faith and the broker fails
to do so in unilaterally raising the margin requitement.”’

Absent a contractual provision defining the margin requirement, or at least limiting the
broker’s ability to change it, however, the investor may have less recourse in the face of an unexpected
change. One case, for example, quotes the following provision from a margin agreement:

Customer agrees to maintain at all times such margins in and for Customer’s account
as [the broker], in its sole and absolute discretion, may from time to time require. Such
margin requirements . . . may be changed by [the broker] at any time without
prior notice to Customer. . .. If at any time Customer’s account does not contain the
amount of margin and/or premium required by Bradford, Bradford may, at any time,
without notice close out Customer’s open positions in whole or in part and take any
action described in paragraph 9 hereof.”®

Where the parties have expressly agreed that the broker has the unilateral right to alter margin
requirements, courts are more likely to enforce it. Nonetheless, even where the contract gives the
broker discretion to change margin requirements, the broker must comply with the covenant of good
faith and fair dealing.”” In particular, “under New York law a claim for arbitrary or irrational exercise
of discretion under a contract can be separate and apart from a breach of contract claim.”  While
there is little case law in the specific context of raising margin requirements, these core principles of
New York law should apply to these contractual provisions as well.
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3) Do I have the right to advance notice of a margin call so that I can pledge more
collateral?

Courts will first turn to the terms of the contract as written. If the parties agreed that the
broker would give the investor notice of a margin deficit and time to provide more collateral, that
provision will almost certainly be enforced. In one case, for example, the contract stated that “[m]arket
conditions permitting, [broker]| agrees to make reasonable efforts to notify Customer of any margin
call or deficiency and allow a Customer a reasonable petiod of time to cure any margin deficiency.””
The investor sued the broker for breaching this provision, and the broker moved to dismiss other
claims but did not dispute that the breach of contract claim could proceed.” Similatly, other courts
have enforced obligations requiring the broker to notify the investor of a margin call and give the
investor an opportunity to make a cash payment to restore the margin within a certain petiod of time.”

Regardless of what the contract says, however, investors may have a statutory right to notice
of the liquidation under the Uniform Commercial Code. In particular, Article 9 Section 611 provides
that “a secured party that disposes of collateral . . . shall send [the debtor] a reasonable authenticated
notification of disposition” unless “the collateral is perishable or threatens to decline speedily in value
ot is of a type customarily sold on a recognized market.””* That means that for illiquid collateral, a
broker may be required to provide notice prior to liquidation unless it can show that the collateral
“threatens to decline speedily in value,” and its failure to do so may be a violation of the Uniform
Commertcial Code.”

4) What should I do if I believe my broker made an invalid margin call?

Call The Broker

If an investor believes its broker has made an invalid margin call, the investor should speak to
them and explain why it believes the call was improper. The broker may be willing to cooperate to
maintain the business relationship.

Object In Writing

If the broker is unwilling to withdraw or modify the margin call, then the investor should
object in writing (email is fine), stating that the broker has breached the contract. Creating this record
is important to refute any argument that the investor has waived her right to challenge the margin call
through silence or inaction.”

Under New York law, where one party knows the other side has breached a contract and
silently continues to perform under the contract anyway, that continuing performance can create a
waiver of any resulting breach of contract claim.”” Following this rule, New York courts have found
that posting additional collateral may constitute a waiver of any objection to a margin call.”® Courts
have found waiver even when the investor objected generally by stating “reluctance” to comply with
a margin call, or used vague language like expressing “grave concerns” about the request for additional
collateral.”” And while courts will sometimes excuse an investot’s failure to object given the “rapid
pace” of certain margin calls and how quickly investors must respond,” that is not always the case.
Thus, while it may not always be practicable to do so, the safest course is to state that a margin call
breaches the margin agreement in order to preserve the right to challenge the call in the future.
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5) What obligations does my broker have when liquidating collateral?

A broker is obligated to use “commercially reasonable efforts” when liquidating the investor’s
collateral to satisfy margin requitements.”’ According to New York’s Uniform Commercial Code
(“UCC”),* “[a]fter default, a secured party may sell, lease, license, or otherwise dispose of any or all
of the collateral in its present condition or following any commercially reasonable preparation or
processing.”” 'The UCC requires that “[e]very aspect of a disposition of collateral, including the
method, manner, time, place, and other terms, must be commercially reasonable.”*

The burden of proving whether or not a sale was commercially reasonable depends on the
posture of the case. If the broker is suing the investor because the sale of collateral did not fully satisfy
the loan amount, the broker “has the burden of establishing that the collection, enforcement,
disposition, or acceptance was conducted in accordance with [UCC requirements].”* Where an
investor sues a broker seeking a surplus, however, courts have held that the investor bears the burden
of proving that the disposition was commercially unreasonable.*

Where the collateral is liquid, the determination of whether a sale was commercially
reasonable is usually straightforward. The UCC states that the sale of a liquid asset will be deemed
commercially reasonable if the asset is sold “(1) in the usual manner on any recognized market; (2) at
the price current in any recognized market at the time of dispositions; or (3) otherwise in conformity
with reasonable commercial practices among deals in the type of property that was the subject of the
disposition.”* This so-called “safe harbot” provision protects brokers who sell assets in an open and
efficient market and makes it difficult to later challenge such liquidations.*

Where the collateral is illiquid, however, the commercial reasonableness analysis is more
complicated. Courts look at both the procedures used to sell the collateral and the ultimate purchase
price. Under the UCC, “[t]he fact that a better price could have been obtained by a sale at a different
time or in a different method . . . is not of itself sufficient to establish that the sale was not made in a
commercially reasonable manner.”* Nonetheless, “a low price suggests that a court should scrutinize
carefully all aspects of a disposition to ensure that each aspect was commercially reasonable.””
Consequently, at least one treatise has found that price is “the single most important fact in most . . .
cases—even in cases where it is not identified as the basis for the court’s finding of noncompliance.””’
Thus, while “[tlhe primary focus of commercial reasonableness is . . . the procedures employed for
sale,”” a “marked discrepancy between the sale price and the value of the property will trigger close
scrutiny even in the face of procedural propriety.”>

The commercial reasonableness of a sale is also evaluated based on what would be reasonable
for that particular asset of that kind and under the specific market conditions surrounding the sale.”
Thus, it might be reasonable to reach out only to a few potential buyers for a very specialized asset or
one that requires buyers to meet certain qualifications, but unreasonable to advertise more widely-
traded collateral to only a small group of buyers. In the end, “[w]hether a sale was commercially
unreasonable is, like other questions about ‘teasonableness,’ a fact-intensive inquiry.””

The below cases shed some light on when courts will and will not uphold a sale as
commercially reasonable:

e Investor sufficiently alleged that liquidation was not commercially reasonable where
investor’s expert testified that liquidation prices were an average of 13% lower than
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fair market value, and where broker included only other broker-dealers in the
auction, rather than customers who might be willing to pay a higher price.”

e Allegations sufficed to state a claim that sale was not commercially reasonable where
secured creditor advertised sale too late for bidders to conduct requisite due diligence,
subjected debtor to ever-changing requirements before permitting it to participate in
auction, imposed unreasonable terms on potential bidders prior to auction, and
ultimately rejected debtor’s bid in favor of lower bid.””

e A debtor successfully stated a claim against its creditor that a sale of artwork was not
commercially reasonable when the creditor accepted a lower price through a
ptivate sale, even though it received a higher bid at auction.

e A sale was not commercially reasonable where creditor sold security in a private sale
for 18.5% of the original sales price, without any evidence of fair market value or
that it contacted any other prospective buyer.”

e The procedures used to sell assets were commercially reasonable where “Goldman
Sachs was hired to do the marketing, and the efforts undertaken by Goldman Sachs
were ‘consistent in all material respects with actions it has taken in the past in
connection with other marketing processes relating to real estate-related companies
and equity interests therein.””"

e The sale of diamonds held as collateral was commercially reasonable where the
broker had two experts appraise the diamonds prior to action, reached out to four
potential bidders, received bids from three bidders, and accepted the highest offer.®!

If an investor believes the broker could or should have sold collateral at a higher price, there
may be recourse if the investor can show that the sale violated the UCC obligation to conduct collateral
dispositions in a commercially reasonable manner.

6) What happens if my broker wants to keep my collateral for itself?

A broker generally cannot foreclose on collateral and keep it for itself without the investor’s
prior consent.” It can purchase the collateral in some circumstances. The UCC makes this clear: “a
secured party, subject to the commercial reasonableness requirement, may purchase its own collateral
at a ‘public’ disposition, but not a ‘private’ disposition unless it is the kind of property that has a readily
identifiable market-based value.”” Courts read this provision restrictively, and forbid a party from
disposing of any collateral to itself at a private sale unless the collateral consists of “widely traded”
securities like those bought and sold on a public exchange.**

Moreover, a sale is a “public disposition” where “the price is determined after the public has
had a meaningful opportunity for competitive bidding. ‘Meaningful opportunity’ is meant to imply
that some form of advertisement or public notice must precede the sale . . . and that the public must
have access to the sale.” Thus, in order for a sale to qualify as a “public disposition,” the secured
creditor must invite the general public.”
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Even if the broker purchases a security interest as part of a “public disposition,” courts will
still be more skeptical of self-sales given the potential for abuse, as the following cases illuminate:’

e Investor had a valid claim that a self-sale was not commercially reasonable where
investor alleged the “auctions were an ‘elaborate sham’ designed to make it look
like [Citi] was marketing the assets when, in reality, [it] had no intention of selling
them.””® The complaint alleged that Citi sold only two assets, and that it “reaped an
undeserved benefit of approximately $200 million, measured by the value of the
impropetly seized collateral from the time of the wrongful seizure to current values.”"’

e Investor had a triable claim that the self-sale was not commercially reasonable
where Merrill had purchased several securities itself and then resold the securities to
a customer for a 2% profit later the same day. In addition, before the auction, the
customer had given Merrill indications of interest in the securities that it later bought
in the resale. According to the court, “[tlhis is evidence that Merrill may have
improperly diverted profits to itself.””

e Investor stated a plausible claim that self-sale was not commercially reasonable
where creditor was the “sole bidder at a sale conducted on only fourteen days’
notice,” creditor “failed to adequately market the property,” and “the sale price . . .
was substantially less than that at which the parties had previously valued the [d]ebtor’s
assets and less than the assets would have been appraised for.””"

e Self-sale was commercially reasonable when secured creditors hired an
investment bank to market the collateral, placed advertisements in newspapers, and
held an auction four days later, even though the secured creditor was the only bid.”

e Self-sale was commercially reasonable where contemporaneous evidence showed
that debtor itself did not believe collateral had value above what was paid, another
major creditor was given a chance to bid but never did, and the seller contacted and
provided confidential information to “numerous possible bidders,” none of whom
“made a contractually binding offer or even expressed an interest in” the collateral.”

It is also an open question whether a broker can ever purchase a security interest in a privately
held company or a membership intetest in a partnership or limited liability company.” The UCC
allows a secured party to purchase collateral it holds as security only in a “public” sale, while federal
securities laws (as well as the company’s bylaws) may limit who the collateral can be offered to. These
limitations may pose difficult issues for brokers attempting to run a foreclosure sale for such assets.

7) Does my broker owe me a fiduciary duty?

Whether a broker owes a fiduciary duty to an investor typically turns on whether the investor
has a discretionary or non-discretionary account. In a discretionary account, the broker can make
trades without the client’s prior consent. Given the nature of these accounts, the broker has a fiduciary
duty to act in the best interests of the investor, and can be held liable if it breaches that duty in deciding
to meet or not meet a margin call.”
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A non-discretionary trading account, in contrast, is one “in which the customer rather than
the broker determines which purchases and sales to make.”” “A non-discretionary customer by
definition keeps control over the account and has full responsibility for trading decisions.””” Under
New York law, “[t]he fiduciary obligation between a broker and customer . . . is limited to the affairs
entrusted to the broker, and ‘[tlhe scope of affairs entrusted to a broker is generally limited to the
completion of a transaction.”” Accordingly, there is no general fiduciary duty between a broker and
its client for these accounts.”

A limited “exception has been recognized whereby courts will find that a fiduciary duty was
created where a bank’s conduct exceeds the usual creditor-debtor relationship.”™ Courts determine,
on a case-by-case basis, whether special circumstances between a borrower and a creditor have created
a fiduciary duty.” “The existence of a fiduciary relationship is a factual question.” In the end, the
existence of a fiduciary relationship “cannot be determined ‘by recourse to rigid formulas’; rather,
‘New York courts typically focus on whether one person has reposed trust or confidence in another
who thereby gains a resulting supetiority or influence over the first.””®’

Whether the court will find a fiduciary duty in any particular case is therefore fairly fact specific,
and at times seemingly inconsistent, as the below cases illustrate:

e A broker owed no fiduciary duty to an investor in liquidating his assets to meet a
margin call because the account in general was a non-discretionary account and no
special circumstances existed, even though the Futures Account Agreement gave
broker the discretion to select what assets to sell to meet a margin call.**

e There was sufficient evidence for a jury to find that the broker owed a fiduciary duty
to an investor where the investor had a deep and longstanding relationship with
the broker that went beyond the “regular arms-length debtor-creditor
relationship.”® The court relied on the fact that the investor had been a member of
the credit union for over 30 years, used a broad range of banking and brokerage
services, and the broker previously had given notice to the investor of his undersecured
position and provided advice on the best way to cure the default.

e A broker owed no fiduciary duty to an investor in liquidating an account to meet a
margin call where the investor had a non-discretionary account, even though the
investor was a high net-worth individual who received regular and personalized
advice from the broker’s top financial analysts and experts, because “the giving of
advice is an unexceptional feature of the broker-client relationship.”® The Court then
explained that the “special circumstances” that suffice to transform a broker into a
fiduciary—Ilike infirmity or vulnerability or being a 77 year old widow—did not apply
to the sophisticated, billionaire investor in that case.

Although most courts will not find that a broker has a fiduciary duty to the investor in general,
the broker does have a duty to make a “good faith attempt to dispose of the collateral to the parties’
mutual ‘best advantage,”” Thus, in a liquidation scenatio, the broker has a duty not to place its own
interests above that of the investor.
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8) What damages can I seek?

An investor is typically entitled to recover any actual damages sustained as a result of a broker’s
breach of a margin agreement, regardless of whether the broker breached the agreement by making
an improper margin call or by liquidating assets in a commercially unreasonable manner.

Damages Caused By Improper Margin Call

If a broker wrongfully liquidates collateral after an improper margin call, the investor can seek
damages under what’s called the “intermediate price rule’—i.e., based on the highest intermediate
price of the liquidated securities within a reasonable period after the liquidations.® This measure of
damages incorporates the duty to mitigate because the investor is not entitled to today’s value of the
stock that was wrongfully sold, or the highest possible trading price between then and now, but rather
the highest value of the stock at the time that the investor could have reasonably repurchased it after
the broker wrongfully liquidated its position. “The theory for seeking these damages is that because
the margin calls were wrongful the liquidations should never have occurred—rather than that the
liquidations should simply have been carried out differently.”*’

In some circumstances, investors may also be entitled to other damages. Investors could
theoretically be entitled to bankruptcy costs, for example, if the wrongful margin calls foreseeably
drove the investor into bankruptcy.” Note that such damages can be hard to prove, however, because
a broker can often point to other factors (like lack of liquidity, other financial troubles or failure to
meet other short term obligations) that the broker will claim caused the bankruptcy.”

Damages Caused By A Commercially Unreasonable Sale Of Collateral

If a broker disposes of collateral in a commercially unreasonable manner, damages are
determined by calculating the difference between the value actually received for the collateral and the
amount the collateral would have fetched in a commercially reasonable disposition.” In the event that
the broker sues the investor for a deficiency, there is a presumption that the collateral is worth the full
amount of the debt, and it is the broker who bears the burden of proving the value of the collateral
used to determine the amount of any shortfall it claims.”

9) Where can I bring a legal claim against a broker?

It depends on the margin agreement. If the agreement has a dispute resolution clause, it will
likely say where any disputes can be brought. Often, margin agreements require the parties to arbitrate,
typically in FINRA arbitration.”® Such atbitration agreements ate likely enforceable, even if the
investor alleges that the broker committed fraud.” Other margin agreements may specify a court or
jurisdiction, and courts will generally enforce such forum selection clauses.” If a margin agreement is
silent on venue, the investor can likely bring suit wherever venue would be proper, typically in the
state or federal courts in which the broker resides.

Further, even if the margin agreement contains an arbitration clause, it may be possible to go
to court if emergency relief is sought.” Emergency relief is difficult to obtain, however, as the moving
party must show that an injunction or temporary restraining order is the only way to preserve the
status quo and that the investor will suffer irreparable harm in the absence of emergency relief.”

10
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Finally, as we have discussed in detail in another memorandum, the COVID-19 outbreak has
led to court closures and limitations on the filing of new lawsuits. Investors and their counsel would
therefore be wise to visit court websites for the most current information on how and when to file
suit.
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Margin agreements are written by brokers, and so tend to have terms that are highly favorable
to them. And by and large, courts are willing to enforce these contracts and give brokers discretion
in deciding when to make margin calls, as well as when and how to liquidate investor accounts. But
this discretion is not unbridled, and where the broker has wronged the investor by making an improper
margin call or selling off the investor’s assets at fire-sale prices, courts are willing to step in.

If you have any questions about the issues addressed in this memorandum or otherwise, please
do not hesitate to reach out to us.
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